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Preface 
 
This book is a working guide designed for Human Resource professionals as an overview 

of U.S. business immigration law regarding foreign national employee hiring and 

transferring. 

 

This guide addresses the real-world issues that come up on a daily basis at the H.R. 

departments of companies worldwide.  This book covers all the most common business 

visa classifications, timesaving tips, outbound immigration and ways to avoid the most 

common mistakes.  Practical aspects of U.S. business immigration are the highest 

priority, and therefore, important but less common situations are mentioned but are not 

covered in depth. 

 

Chapter 1.  U.S. Business Immigration Law Overview 

 

U.S. business immigration law is related to U.S. businesses that want to employ foreign 

nationals to work in the United States. Business immigration laws are designed to serve 

the needs of U.S. employers looking for the competitive edge by focusing on a critical 

aspect of every business, employees. 

 

U.S. employers that utilize the U.S. employment-based immigration system vary widely; 

and include Fortune 100 companies, high tech companies, manufacturers, energy 

companies, import and export businesses, hospitals, research institutes, educational 

institutions and small businesses. Employment-based immigration is an important 

element of a global human resource system drawing on all the talent the world has to 

offer to U.S. employers. 

 



There are many different ways for a foreign national to work in the United States.  

Employment can be short term, long term or permanent.  This includes temporary 

assignments, corporate transferees, professional employment, exchange programs and 

investments in the United States.  The foreign national may also qualify for entry to the 

United States based on education, work experience or achievements in business, arts, 

science or athletics.  Foreign nationals can enter the U.S. as temporary visitors and in 

some cases apply for U.S. permanent residence. 

 

Business Immigration 

Nonimmigrant visas and U.S. permanent residence 

Business immigration is either temporary (nonimmigrant) or permanent (permanent 

residence or green card). 

EB immigration is either temporary, “nonimmigrant” or for permanent residence, 

“immigrant” or “green card”.  

 

Employment based nonimmigrant visa classifications are temporary, and often 

referred to as “work visas”.  Nonimmigrant visa classifications are given alphanumeric 

designations from “A” to “WT.” The most common ones for business are the B-1, H-1B, 

TN, L-1A, etc). Spouses and minor children are allowed to file for dependent visas to 

accompany the principal. 

 

Employment based permanent residence, often referred to as a “green card,” has five 

“preference” classifications.  Such preferences are distinguished by the employees’ 

educational background, employment history, and achievements in the industry. Spouses 

and minor children are generally allowed to file for permanent residence at the same time 

as the principal applicant (employee). 

 

Chapter 2.  Business Immigration Fundamentals 

 

To understand business immigration, we need to be familiar with five fundamentals of 

U.S. immigration laws (1) immigration terminology, (2) jurisdiction, (3) Department of 



Homeland Security (DHS) U.S. Citizenship and Immigration Services (USCIS), and (4) 

visa classifications, and (5) Petition and application requirements. 

 

1.  Immigration terminology and acronyms 

Immigration law is filled with specialized terminology and acronyms.  This is a selected 

list of terms, abbreviations and acronyms that are in common use in immigration law.  A 

detailed list of definitions and acronyms is in Appendix I. 

 

Key Terms 

Alien 

Application (see Petition) 

Beneficiary 

Dependent 

Employment Authorization Document (EAD) 

Green Card 

I-94 

Naturalization Citizenship 

Nonimmigrant 

Passport 

Permanent Resident 

Petition (see Application) 

Petitioner 

Visa 

 

Key Acronyms 

CIS  Citizenship and Immigration Services (see USCIS) 

DHS  Department of Homeland Security 

DOL  Department of Labor 

DOS  Department of State 

SWA  State Workforce Agency 

TWC  Texas Workforce Commission 



AWI  Florida Agency for Workforce Innovation 

NYS DOL New York State Department of Labor 

LWDA California Labor and Workforce Development Agency 

USCIS U.S. Citizenship and Immigration Services (formerly INS and BCIS) 

  

 

2.  Jurisdiction 

Department of Homeland Security (DHS) 

The Department of Homeland Security was organized to assume the immigration benefits 

and enforcement duties previously held by the Department of Justice through the 

Immigration and Naturalization Service (INS). The DHS assumed the immigration 

functions of the DOJ on March 1, 2003.  The DHS has jurisdiction over foreign nationals 

in United States. 

 

Department of State (DOS) 

The DOS is the lead foreign affairs agency and operates the U.S. embassies, consulates, 

diplomatic missions and posts.  The DOS has jurisdiction outside the United States to 

issue non-immigrant and immigrant visas. 

 

3. DHS USCIS and related government Agencies 

The three agencies under the DHS that handle most business immigration visas are (1) 

U.S. Citizenship and Immigration Services (USCIS), (2) Immigration and Customs 

Enforcement (ICE) and (3) the Bureau of Customs and Border Protection (CBP). 

 

U.S. Citizenship and Immigration Services (USCIS) adjudicates benefits such as 

nonimmigrant visa approvals, permanent residence, citizenship, etc. 

 

Immigration and Customs Enforcement (ICE) is the investigative and enforcement 

branch of the DHS for immigration and customs. 

 



Customs and Border Protection (CBP) protects U.S. borders and makes 

determinations as to entry for non-immigrants and immigrants 

 

USCIS structure 

The USCIS basically has three types of offices, (1) ports of entry, (2) Regional Service 

Centers, and (3) Field Offices (previously District Offices). All have different functions with 

minimal overlap. 

1.  Ports of Entry 

2.  Regional Service Centers  

3.  Field Offices 

 

4.  Visa Classifications 

All visas allow for certain specific activities in the U.S. Some visa classifications  

 

5.  Visa Petitions and Applications 

 

 

Chapter 2.   Nonimmigrant Visa Overview 

 

What is a visa? 

A nonimmigrant visa is a document issued by the U.S. embassy or U.S. consulate to a 

foreign national allowing an application for temporary entry to the United States. The visa 

allows for entry for a specific purpose and a limited period of time.  Nonimmigrant visas 

are identified by an alphanumeric designation (ex: B-1, H-1B, L-1A) and have an 

expiration date. The visa is laminated in the foreign nationals’ passport and is machine 

readable with a bar code containing secured information about the applicant. Such visas 

are machine-readable visas and may be referred to as an “MRV.” 

 

Most business or employment-authorized visas require an approval from the USCIS prior 

to applying for visa issuance at the U.S. consulate.  These visas are referred to as 

petition visas.  They are called “petition” visas as they require a U.S. business to “petition” 



for a foreign national employee.  Petition visas must be first filed with the USCIS office 

that has jurisdiction over the employer.  The case must be approved by USCIS prior to 

applying for visa issuance at a U.S. consulate or embassy.  The most common petition 

visas are the H-1B professional, L-1A and L-1B transferee and O-1 extraordinary ability 

alien. 

 

An application visa is applied for directly with the U.S. embassy or U.S. consulate and 

does not require prior USCIC approval.  The most common application visa is the B visitor 

and the F-1 student. 

 

There are some visas with both characteristics and our office refers to them as “hybrid” 

visas.  The most common hybrid visas are the TN, E-1, E-2 and R-1. 

 

The Immigration and Nationality Act (INA) states that all applicants for nonimmigrant 

(temporary) visas must overcome a presumption of immigrant intent.  This means that 

for most visa classifications, the applicant must show they intend to return to their home 

country at the expiration of their authorized 

 

Who needs a visa? 

Generally, all foreign nationals need a visa to enter the United States.  There are 

exceptions such as the visa waiver program which allows foreign nationals of certain 

countries to enter the U.S. without requiring the B visitor visa, using just their valid 

passport as proof of citizenship. 

 

What is “immigration status” 

After being inspected and admitted as a nonimmigrant, the foreign national has a 

nonimmigrant visa “status” in the U.S. as noted on the form I-94 annotated by the CBP 

officer.  The I-94 will note the visa classification, entry date and expiration date of the 

nonimmigrant status. 

 



If a nonimmigrant wants to stay longer in the same visa classification and they have a 

valid reason for the extended stay, generally, they are allowed to file for an extension of 

status. If a nonimmigrant wants to  

 2.  Change of Nonimmigrant Status 

 3.  Denials, Motion to Reconsider and Appeals 

 

NIV list (A through WT) 

A Government officials of a government recognized by the US 

 A-1  Ambassadors, diplomats, public ministers and dependents 

 A-2  Foreign government officials and dependents 

 A-3  Attendants, servants and personal employees of A principal and dependents 

B Visitor 

 B-1 Visitor for business 

 B-2  Visitor for pleasure 

C Immediate and continuous transit through the US      

 C-1 General transit 

 C-2 Transit to the United Nations Headquarters in New York City 

 C-3 Diplomats in transit 

D Crewmen (air or sea)    

 D-1 Crewmembers departing on same vessel or line 

 D-2 Crewmembers departing on different vessel or line 

E Treaty trader and treaty investor (application visa)    

 E-1 Treaty Trader—Substantial trade between US and country of nationality 

 E-2  Treaty Investor—Substantial investment in US; and dependents 

F Foreign student     

 F-1 FT student studying at an approved US school 

 F-2 Dependents of F-1 

G Principal representative of a foreign government 

 (IMF, OPIC, OAS, International Red Cross, etc.) 

 G-1 Representative of a recognized international organization 

 G-2 Other accredited representatives of foreign government and dependents 



 G-3 Representative of a foreign government not recognized by the US 

 G-4 Officers and employees of G organizations 

 G-5 Attendants, servants and personal employees of G representative 

H Temporary worker 

 H-1A Registered Nurses (sunset 09/30/1997) 

 H-1B Specialty occupation requiring bachelor’s degree.  Maximum 6 years 

 H-2A Agricultural work of seasonal or temporary nature 

 H-2B Nonagricultural work of seasonal or temporary nature. Maximum 3 years 

 H-3 Trainee 

 H-4 Dependents of H nonimmigrant 

I Representatives of information media 

J Exchange visitor           

 J-1   Principal exchange visitor 

 J-2   Dependents 

K Fiancées and Fiancés of a USC 

 K-1  Alien engaged to USC 

 K-2  Dependent child of K-1 

 K-3  Spouse of USC 

 K-4  Child of USC (K-3 derivative) 

L Intracompany transferee         

L-1A Executive or upper level managerial transferee of a US company.   

L-1B Specialized knowledge transferee of US company.  Max 5 years 

L-2  Dependents of L-1 

M Vocational student    

  M-1 FT vocational student studying at approved US school 

  M-2 Dependents of M-1 

N Relatives of special immigrant         

 N-8  Parent of child granted special immigrant status 

 N-9  Child of parent granted special immigrant status 

NATO Representative         

 NATO 1-4 Members of armed forced of a signatory country 



 NATO 5-6 Civilian employee of a signatory country 

 NATO 7 Employees of NATO 1-6 visa holder 

O Alien of extraordinary ability  

 O-1 Extraordinary ability in the sciences, arts, education, business or athletics 

 O-2 Accompanying an O-1 to assist in the extraordinary activity of the alien 

 O-3 Dependents of O-1 or O-2 

P Performing artist, athlete and entertainer Max 10 years 

 P-1  Internationally recognized athlete and group entertainers 

 P-2  Internationally recognized artist or entertainer in an exchange program 

 P-3  Performing, teaching, or coaching in a culturally unique program 

 P-4  Dependents of P visa holders 

Q International cultural exchange program  

 Q-1 Program for employment AND sharing of history, culture and traditions. 

 Q-2 Walsh Program (Northern Ireland and certain ROI countries) 

R Religious worker 

 R-1 Performing religious activities (professional-degreed; religious occupation  

    (cantor liturgical, translator, broadcaster) or vocation (nuns, monks) for a 

    recognized nonprofit religious organization 

 R-2 Dependents 

S Witness and Informant 

 S-5 Witness or informant requested by federal or state LEA 

 S-6  Witness or informant in counter-terrorism matter 

 S-7  Dependent of S visa 

T Victims of trafficking in Persons         

 T-1  Victim of severe from of trafficking in persons 

 T-2  Spouse of T-1 

TC  Canadian Free Trade Agreement Alien Professional Employee 

TN  NAFTA (North American Free Trade Agreement) principal employee  

 TN-1 Professional from Canada 

 TN-2 Professional from Mexico 



 TD  NAFTA dependent         

U Victims of certain crimes          

 U-1 Victim of certain criminal activity 

 U-2 Spouse of U-1 

 U-3 Child of U-1 

 U-4 Parent of U-1 (if U-1 under 21 years old) 

V Certain relatives of LPR          

Spouses and Minor Children of Permanent Residents (living abroad) 

 V-1  Spouse of LPR with I-130 filed prior to 12/21/2000 waiting 3 years or more. 

 V-2  Unmarried child (under 21) of an LPR with I-130 filed prior to 12/21/2000 and 

waiting 3 years or more 

 V-3  Derivative child of a V-1 

WB/WT Visa waiver program 

 

Chapter 3.  B-1 and B-2 Visitor Visa and the Visa Waiver Program 

(VWP) 

 

B-1 and B-2 Nonimmigrant Visa: Visitor for Business or Pleasure 

The B visa is most common visa used for short term entry to the United States. There are 

two separate visa classifications, the B-1 for business visitors and the B-2 for pleasure 

such as tourism and visiting family or friends.  The visa is often issued as “B1/B2” with 

the determination of which visa classification for entry made at the port of entry by the 

CBP inspections officer. 

 

B-1 Visitor for Business 

The B-1 business visitor visa allows for many activities, but does not allow employment. 

Permissible business activities include: 

 

 Negotiating contracts; 

 Soliciting sales and taking orders for work to be performed outside the U.S.; 

 Purchasing goods, components, or raw materials for use outside the U.S.; 



 Supporting service for equipment or machinery (installation, servicing, repair, training); 

 Consulting with U.S. business associates, board of directors meetings; 

 Litigation activities; 

 Scientific, educational, professional or business conferences, or seminars; 

 Independent research, such as market conditions and product research; 

 Job interviews; 

 Set ting up U.S. investments; 

 Domestic servant of a U.S. citizen or nonimmigrant on assignment in the U.S; 

 Professional athletes, artists, and cultural entertainers competing for prize money; 

 Internship to observe the U.S. business or professional activity; and 

 Short courses of study incidental to the visit. 

 

The authorized period of stay is noted on the form I-94, and ranges from a few weeks to 

six months, with a stay of three months on average. 

 

B-2 Visitor for Pleasure 

The B-2 visa allows for tourism; visiting family and friends; medical treatment; and 

attending non-business conventions, conferences and meetings. 

 

General requirements—Intent to return home 

Applicants must intend to stay in the U.S. for a limited period of time; intend to depart at 

the expiration of authorized stay; maintain a foreign residence which the visitor has no 

intention of abandoning; have adequate finances to pay for travel to the U.S., expenses 

while in the U.S. and their return trip from the U.S.  Applicants are not allowed to work or 

attend school. 

 

Applying for the B1 and B2 Visitor Visa  

An Application is made at the U.S. consulate or U.S. embassy in the home country.  In 

some cities there are visa services companies to assist with the application.  Applicants 

need the following: 

 



 Application form DS-156 and DS-157 or DS-160 

 Passport style Photograph 

 Passport valid for at least 6 months 

 Visa Application fee and reciprocity fee (varies by country) 

 

Supporting documents 

It is advisable to have a letter from an employer explaining the reason for the visit; an 

invitation letter from a U.S. company (if applicable); round trip airline ticket, proof of 

financial support, and documentation of ties to home country. 

 

Number of entries and validity period of the B visa 

Usually the visa allows for multiple entries, but it can single entry of for a specific number 

of entries.  The period of validity varies but can be for up to five (5) years. 

 

Admission to the U.S. as a Visitor 

The Length of stay in the U.S. varies according to the reason for the entry, but is usually 

granted for six (6) months as determined by the USCIS officer at the port of entry 

 

Extension of visa status and change of visa status 

If you need to stay longer, the law allows for visitors to apply for an extension of stay. 

In some circumstances, applicants can apply to change the status to another visa 

classification. 

 

Applicants file for an extension of stay on CIS Form I-539 and must provide evidence of 

funds to pay for their expenses while in the United States and evidence that they will be 

leaving the U.S. at the end of the period of authorized stay. 

 

Visa Waiver Program  

The visa waiver program allows for nationals of 27 countries to enter the U.S. as visitors 

without applying for a visa.  Entries are limited to ninety (90) days and the limit strictly 



enforced as there are no extensions or change of status allowed with only limited 

exceptions. 

 

Visitors for business will have their I-94 marked as “WB” (waiver business) and visitors 

for pleasure”WT” (waiver tourist). 

 

 

 

 

 

VISA WAIVER PILOT PROGRAM COUNTRIES 

The thirty-six (36) countries on the program are as follows: 

 

Andorra Hungary New Zealand 

Australia Iceland Norway 

Austria Ireland Portugal 

Belgium Italy San Marino 

Brunei Japan Singapore 

Czech Republic Latvia Slovakia 

Denmark Liechtenstein Slovenia 

Estonia Lithuania South Korea 

Finland Luxembourg Spain 

France Malta Sweden 

Germany Monaco Switzerland 

Greece the Netherlands United Kingdom 

 

 

Electronic System for Travel Authorization (ESTA) 

The Department of Homeland Security requires registration with the Electronic System 

for Travel Authorization (ESTA) requirement for VWP travelers. As of January 12, 2009, 

a valid ESTA approval is required for all Visa Waiver Program (VWP) to travel to the 

United States. The Department of Homeland Security, Electronic System for Travel 

Authorization (ESTA) is a free, automated system used to determine the eligibility of 



visitors to travel to the United States under the VWP. It collects the same information as 

the paper I-94W form that VWP travelers fill out en route to the United States. ESTA 

applications may be submitted at any time prior to travel. ESTA authorization is generally 

valid for up to two years. Authorizations are valid for multiple entries into the United 

States. DHS recommends that travelers submit an ESTA application as soon as they 

begin making travel plans. 

VWP travelers who have not obtained ESTA approval should expect to be denied 

boarding on any air carrier bound for the United States. 

C.  Canada 

 1.  Passport and Visa Exempt 

 2.  Presumption of Status 

 

D.  Application for Extension of Status (EOS) 

 1.  I-539 and Supplement 

 2.  Supporting Documents 

 

Chapter 5.  Treaty Trader (E-1) and Treaty Investor (E-2) 

 

E Visa Generally 

 1.  Eligible Treaties and Treaty Countries 

 2.  National of a Treaty Country 

 3.  Develop and Direct the Enterprise 

 4.  Change of Status in the US or Visa Application at US Embassy/Consulate 

 

E-1: Treaty Trader  

Treaty Trader Visa 

The E-1 visa authorizes a person to oversee or work for a U.S. commercial enterprise 

engaged in trading in goods or services with the treaty country and the United States.  

The visa can be extended every two (2) years with no limitation on the authorized period 

of stay.  The spouse and children may accompany or follow to join the E-1 visa holder.  



Key employees from the treaty country, including executives, supervisors and essential 

employees are eligible for the E-1 visa. 

 

Visa Requirements 

The E-1 visa requires (1) a treaty allowing operation of an international trade business in 

the U.S. or other arrangement such as NAFTA between the U.S. and the country of which 

the person is a national; (2) the person is entering the U.S. to engage in international 

trade with the treaty country; and (3) the principal owner or employee is a treaty national; 

or an organization that is 50% or more owned by treaty nationals. 

 

Sample Treaty Countries 

The following countries currently have treaties with the United States which qualify for the 

E-1 visa: 

 

Argentina; Australia; Austria; Belgium; Bolivia; Brunei; Canada; Colombia; 

Costa Rica; Denmark; Ethiopia; Finland; France; Germany; Greece; Honduras; 

Ireland; Israel; Italy; Jamaica; Japan; Korea; Liberia; Mexico; Netherlands; 

Norway; Oman; Pakistan; Philippines; Taiwan; Spain; Sri Lanka; Sweden; 

Switzerland; Thailand; Togo; Turkey; the United Kingdom and Yugoslavia. 

 

Many other countries qualify for the treaty trader visa. An updated list of the countries that 

have trader treaties is available at the US DOS website at www.travel.state.gov.  

 

Approval of the Visa 

The USCIS issues an approval notice as evidence of the principal trader or key 

employee's E-1 status. The visa allows the employee to work for the petitioning company 

only.  Dependents are issued approval notices as evidence of their E-1 status. 

 

The U.S. Department of State, through certain U.S. Consulates, have jurisdiction to 

approve E-1 status outside the United States.  The U.S. Consulate issues the E-1 visa as 

evidence of the principal investor or key employee’s E-1 status.  

http://www.travel.state.gov/


 

The applicant and employees must have E-1 visas in their passports for travel back to the 

U.S. This application is made at U.S. consulates outside the U.S. and is referred to as 

visa consular processing. 

 

E-1 Treaty Trader Visa Document List 

E-1 Applicant 

Resume (with detailed description of job duties and dates of employment) 

Diplomas, degrees, and certificates 

Evidence of nonimmigrant status if in the U.S. (visa, I-94, approval notices) 

Passports of principal applicant and all dependents. 

Documentary evidence of relationship to principal applicant.  Evidence includes 

marriage certificate  

 for spouse and birth certificate or adoption decree for children 

Current address in the U.S. 

 

U.S. Company or Commercial Enterprise 

Certificate of Incorporation and Articles of Incorporation 

Stock certificates (showing total ownership of the company) 

Business registration, business license, business permits, DBA’s 

Organizational chart 

 

Company information (history, facilities, products, number of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Evidence of trade; invoices, contracts, bills of lading, and other business 

documentation 

Photographs of the business 

 

Corporate tax returns (IRS 1120, IRS 941, TWC C-3) 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 



Bank account statements 

Wire transfers; certified checks or other evidence of capitalization of the company 

 

Foreign Company (if applicable) 

Certificate of Incorporation and Articles of Incorporation 

Business registration, business license, business permits 

Organizational chart 

 

Company information (history, facilities, products, # of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Evidence of trade; invoices, contracts, bills of lading and other business 

documentation 

Photographs of the business 

 

Corporate tax returns 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 

Bank account statements 

 

C.  E-2: Treaty Investor 

1.  Treaty Investment Visa Generally  

The E-2 nonimmigrant visa authorizes a citizen of a treaty country to oversee their 

investment in the U.S. or work with a U.S. business which is at least 50% owned by 

citizens of the treaty country.  The visa can be extended every two (2) years without 

limitation on the total period of stay.  The spouse and minor children may accompany or 

follow to join the E-2 principal.  Employees from the treaty country, including executives, 

managers and essential employees are eligible for the E-2 visa. 

 

E-2 Treaty Investor Visa Requirements 

The E-2 visa requires (1) a treaty allowing investment in the U.S between the U.S. and 

the country of which the person is a national; (2) the investor is a treaty national or a 



qualifying organization (50% or more owned by treaty nationals); (3) the applicant is 

actively in the process of investing a substantial amount of capital; (4) entering the U.S. 

to develop and direct the investment, or entering the U.S. to work in an executive, 

managerial or “essential employee” capacity; and (5) the U.S. investment is fifty percent 

(50%) owned by a treaty national or qualifying organization. 

 

Sample Treaty Countries 

The following countries have investment treaties with the United States that qualify for the 

E-2 visa.  Many other countries qualify for the treaty investment visa. 

Argentina; Australia; Austria; Bangladesh; Canada; Colombia, Ecuador; Finland; 

France; Germany; Greece; Ireland; Italy; Jamaica; Japan; Jordan; Korea; Mexico; 

the Netherlands; Norway; Pakistan; the Philippines; Romania; Taiwan; Sweden; 

Switzerland; Thailand; Turkey and the United Kingdom 

 

USCIS Premium Processing 

The USCIS has a business service called Premium Processing where the CIS responds 

within 15 working days from the date of the receipt of the application. There is $1,000 CIS 

filing fee for this service. This fee is an addition to other filing fees that the applicant must 

pay. 

 

Approval of the Visa 

U.S. Citizenship and Immigration Services has jurisdiction to approve change of status to 

E-2 visa classification and the U.S. Department of State, through U.S. Consulates, have 

jurisdiction to issue the E-2 visa. 

 

The USCIS issues an approval notice as evidence of the principal investor or key 

employee's E-2 status. The approval notice allows the employee to work for the 

petitioning company only.  Dependents are issued approval notices as evidence of their 

E-2 status.  The U.S. Consulate issues the E-2 visa in the passport as evidence of the 

principal investor or key employee’s E-2 status.  The visa in the passport is annotated 

with the name of the petitioning company. 



 

Work Authorization for Spouse 

The spouses of E visa holders are allowed work authorization in the U.S. Spouses of E 

visa holders file for work authorization with the CIS Service Center and pay the applicable 

filing fees. The investor, employees and dependents must have E-2 visas in their 

passports for travel back to the U.S. This application is made at U.S. Consulates and is 

referred to as visa consular processing. 

 

2.  Substantial Investment 

3.  Investment “At Risk” No Passive Investment 

 

E-2 Nonimmigrant Visa Document List 

E-2 Applicant 

Resume (with detailed description of job duties and dates of employment) 

Diplomas, degrees, and certificates 

Evidence of nonimmigrant status if present in the U.S. (visa, I-94, approval notices) 

Passports of E-2 Applicant and all dependents (passports valid for at least 6 months) 

 

U.S. Company or Business Enterprise 

Certificate of Incorporation and Articles of Incorporation 

Stock certificates (showing total ownership of the company) 

Business sale agreement or stock purchase agreement 

 

Business information (history, facilities, products, number of employees, clients) 

Business appraisal, business valuation or prospectus 

Business registration, business license, business permits, DBA’s 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bills of lading, and other business documentation 

Photographs of the business (if applicable) 

 



Corporate tax returns (IRS 1120, IRS 941, TWC C-3) 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 

Bank account statements 

Bank wire transfers; certified checks or other evidence of investment in the U.S. 

 

Foreign Company (if applicable) 

Certificate of Incorporation and Articles of Incorporation 

Business information (history, facilities, products, number of employees, clients) 

Business registration, business license, business permits 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bills of lading and other business documentation 

Photographs of the business (if applicable) 

 

Corporate tax returns 

Financial statements (balance sheet, income Statement, asset & deficit, payroll) 

Bank account statements 

 

D.  Dependents 

 1.  E-2 Dependent Status 

 2.  Employment Authorization for spouse of the principal applicant 

 3.  Dependent Not a Citizen of the Treaty Country 

 

E.  Application 

 

Chapter 6.  Student Visas (F and M) 

 

A.  F-1: Academic Students 

1.  General Requirements 

2.  I-20 AB 

3.  Duration of Status (D/S) 



4.  Employment Authorization 

a.  Practical Training (OPT) 

b.  Curricular Practical Training (CPT) 

 

 5.  Reinstatement 

 

F-2 Dependents 

 

SEVIS 

 

 

Chapter 7.  Temporary Employment (H) 

 

A.  H-1B: Temporary Professional Employment  

1.  General Requirements 

2.  LCA 

3.  Prevailing Wage 

4.  Educational and Work Experience Evaluations  

 

Professional or Specialty Occupation Visa 

The H-1B visa authorizes employment of a worker in a professional or specialty 

occupation.  These occupations include engineers, architects, financial analysts, 

professors, researchers, physicians and medical personnel and software programmers 

and analysts.  The visa can be extended for a total of 6 years. 

 

Visa Requirements 

The H-1B visa requires (1) a professional or specialty occupation position that requires a 

minimum of a bachelors degree; (2) the employee has that degree or its 

educational/employment equivalent; (3) a salary which meets the prevailing wage 

determination; and (4) a Labor Condition Application (LCA) annotated by the Department 

of Labor (DOL). 



 

The employer must agree to pay return transportation expenses to the employee's home 

country if the employee is dismissed before the end of the authorized period of stay. The 

employee can sign a statement agreeing not to request such expenses. The employer is 

not responsible for such expenses if the employee voluntarily ends employment or the 

authorized period of stay expires. 

 

The H- 1B Visa Petition 

Prevailing Wage Determination: The Company must pay the beneficiary a salary within 5% 

of the wage of similarly situated employees. Our firm obtains a Prevailing Wage 

Determination from the Texas Workforce Commission (TWC) for the beneficiary's position 

for that geographic area. 

 

Labor Condition Application: The CIS requires the U.S. employer to file a Labor Condition 

Application (LCA) with the Department of Labor (DOL). Our firm prepares the LCA for 

review by the company. We file the LCA with the DOL, which processes the application 

within 7 days. 

 

The LCA requires the company to agree to specific terms for the benefit of U.S. workers. 

First, the company will pay the beneficiary the same salary as other similar employees. 

Second, the company affirms that the employment of the beneficiary will not adversely 

affect the working conditions of other similar employees within the company, and that 

there is no strike, lockout, or work stoppage as part of a labor dispute within the company. 

Third, prior to filing the LCA, two notices were posted at conspicuous places at the 

company. The notices contain specific job information including the job title and salary of 

the position. If there is a bargaining representative for such employees, notice to that 

representative is required rather than the posted notices. 

 

Within a day of filing the LCA, supporting documents must be available for review at the 

place of employment. The USCIS and the DOL may review such documents. 

 



H-1B Petition and Supporting Documents. The H-IB petition includes several CIS forms; 

a support letter on company letterhead with details of the company, the position and 

qualifications of the employee; company documentation; and evidence of the 

qualifications of the employee. 

 

Approval of the H-1B Visa 

The USCIS issues an approval notice as evidence of the employee’s H-1B status. The H-

1B visa allows the employee to work for the petitioning company only. The employee’s 

dependents are issued approval notices as evidence of their H-4 status. 

 

The employee must have an H-1B visa stamp in the employee’s passport for travel out of 

and return to the U.S. This process of getting the visa is referred to as visa consular 

processing. Our firm assists clients and their families in applying for their visas at the U.S. 

Consulates as an additional legal service. Please contact our office for detailed 

information. 

 

H-1B Nonimmigrant Visa Document List 

Employee (Beneficiary) 

 

Current passport (identity pages and all pages with any U.S. visa, stamp or notation) 

I-94 Card (front and back) 

Previous CIS approval notices (H-1B; F-1; I-20; IAP-66; Employment Authorization 

Card) 

Detailed resume 

Educational documents (Diplomas, certificates, transcripts, educational evaluations) 

If documents are not in English, exact English translations are required 

Passports and I-94 Cards of all accompanying family members 

 

Employer (Petitioner) 

Proposed position including job title, detailed job description, salary, and education 

and experience requirements 



Annual reports 

Company brochures 

 

Labor Condition Applications and H-1B visa petitions 

The Immigration Act of 1990 requires that a Labor Condition Application (LCA) be filed 

with the Department of Labor (DOL) before an H-1B temporary worker visa petition may 

be filed with the Immigration and Naturalization Service. The Technical Immigration and 

Naturalization Amendments of 1991, signed by the President on December 12, 1991, 

changed some of the original provisions.  Finally, on December 20, 1994 the Department 

of Labor issued their final regulations for LCA procedures.  These regulations were 

effective on January 19, 1995.  The following is an overview of the Labor Condition 

Application and H-1B visa petition provisions and requirements under the newly issued 

regulations.  

 

Labor Condition Application 

Filing Procedures 

The Department of Labor's revised form, Labor Condition Application for H-1B 

Nonimmigrants (ETA 9035), and its final regulations provide that the application may be 

filed for one or more employees in the same occupational category.  The maximum 

validity period of a labor condition application is three years. 

  

The form should be submitted to the Regional Certifying Officer of the Department of 

Labor by electronic transmission.  Within 7 days of the date of filing, the Labor Department 

will certify (rather than “approve”) the application, provided the form is completed correctly 

and there are no obvious inaccuracies. 

 

Statements Required of Employer on Labor Condition Application 

1.  The H-1B employee will be paid the higher of the actual wage the employer pays its 

other, similarly experienced and qualified workers or the prevailing wage for that position 

in the area of employment, according to the best information available at the time of filing 

the application. No particular methodology is required for determining the wage.  



However, the source and amount of the prevailing wage must now be identified on the 

LCA form. 

 

Prevailing wage determinations:  There are alternate means by which prevailing 

wage can be determined including the following: 

 1.  Davis-Bacon Act or McNamara O'Hara Service Contract Act; 

 2.  Collective bargaining agreement; 

 3.  State employment agency's prevailing wage determination (SESA); 

 4.  Independent authoritative source; 

 5.  Legitimate source of wage information 

 

If the employer relies upon a state agency prevailing wage determination (SESA), any 

complaints alleging inaccuracy will not be investigated.  If the employer relies upon an 

independent authoritative source or another legitimate source of wage information, the 

employer will bear the burden of proving the validity of the wage determination if a 

complaint is filed. 

 

The prevailing wage is to be determined at the time of filing the application.  If a SESA is 

obtained to support this application, the SESA must be obtained within the 90 days 

immediately preceding the filing of the LCA.  The LCA will cover an H-1B nonimmigrant's 

employment for up to three years.  To file an H-1B petition extension for another three 

year period, another LCA must be filed preferably supported by a new SESA.  In some 

circumstances, LCAs filed prior to January 19, 1995 will still be valid for extensions and 

subsequent filings. 

 

2.  Employment of H-1B nonimmigrants will not adversely affect the working conditions of 

workers similarly employed in the area of intended employment. 

This second labor condition statement regarding working conditions for H-1B 

nonimmigrants and similarly employed workers refers to employee hours, shifts, vacation 

periods and fringe benefits.  If a complaint is filed, the employer must be able to show 



credible proof of prevailing working conditions for the occupation in the industry and 

locale.    

 

3.  There is no strike, lockout or work stoppage in the course of a labor dispute in the 

occupations. 

 

4.  Notice of the filing of the LCA has been provided to the bargaining representative of 

the workers in the occupation or has been posted in two or more conspicuous places for 

a total of 10 days to begin on or before the date of filing the LCA application. 

 

The regulations require that notice of the filing of the labor condition application be 

provided to the bargaining representative or posted in two conspicuous locations for 10 

days.  It is acceptable to post an exact copy of the application.  The posted notice must 

include the following statement:  

 

“Complaints alleging misrepresentation of material facts in the labor condition 

application and/or failure to comply with the terms of the labor condition application 

may be filed with any office of the Wage and Hour Division of the U.S. Department 

of Labor.” 

 

This statement in now incorporated into the new LCA form which was revised in 

December 1994 and must be used for any LCAs filed on or after January 19, 1995. 

 

Supporting Documentation 

In filing the Labor Condition Application, the employer is required to develop and maintain 

documentation to support the labor condition statements.  This documentation does not 

need to be submitted to the Department of Labor with the application but must be 

maintained and made available for public examination within one working day after the 

filing of the application.  This documentation should include the following: 

 

Copy of the completed labor condition application;  



 

Actual wage level for the occupation at the place of employment, i.e. payroll records on  

employees in the same occupation.  These records are not for public examination, but 

may be requested by the Department of Labor. 

 

Prevailing wage information.  As stated above, prevailing wage should be based on the 

best information available and no particular methodology for determining the wage is 

required.  We recommend that a prevailing wage determination be obtained from the state 

employment service agency.  The new LCA form now provides space for designating that 

a SESA was obtained and the amount of the prevailing wage obtained. 

 

Evidence that notice has been provided to bargaining representatives or posted in at least  

two conspicuous locations for 10 days.  The posting notices previously provided contain 

a posting affidavit on the back.  After the notices have been posted for the required time 

period, these posting affidavits should be completed and maintained with the other 

required documentation. 

 

Employer's statement that each H-1B beneficiary was provided with a copy of the LCA 

not later than the day the beneficiary reports for work.   

 

Enforcement and Penalties 

If a complaint is filed against the employer charging that a misrepresentation has been 

made or that a labor condition was violated, a Department of Labor investigation may 

ensue.  The employer must make its records available for inspection.  If violations have 

been committed, the employer may be subject to a graded penalty scale.  If the employer 

failed to pay the actual or prevailing wages, backpay may be assessed.  If the failure to 

pay wages is considered willful, a maximum of $1,000 per violation may be assessed and 

the employer may be barred from filing subsequent nonimmigrant visa petitions.  There 

is a right to notice and an administrative hearing.  The new regulations also allow the 

Department of Labor to initiate an investigation without a formal complaint. 



 

H-1B Temporary Worker Visa Petition 

Filing procedures 

Once the LCA has been approved by the Department of Labor, an H-1B visa petition may 

be submitted to the Immigration Service's regional service center with the approved LCA.  

The H-1B petition and supporting statement must include basic information about the 

employer, including the prospective employee's qualifications to perform services in the 

specialty (professional) occupation. The employer must assert in its supporting statement 

that it will comply with the terms of the labor condition application for the duration of the 

employee's authorized period of stay.   

 

The initial H-1B petition may request the employee's services for up to three years.  An 

extension of stay application may be filed for an additional three year period for a 

maximum of six years stay in the U.S. in H-1B classification.  (This is a cumulative period 

in H-1B classification, not six years per employer.)  Upon approval of the H-1B petition, 

form I-797 is issued indicating the dates of the petition's validity.   

 

Liability for transportation costs 

Another requirement for H-1B petitioners is the liability on the employer for the reasonable 

costs of return transportation of the alien abroad (last place of foreign residence) if the 

alien is dismissed from employment by the employer before the end of the period of 

authorized admission on the H-1B petition.  If the employee voluntarily terminates his or 

her employment prior to the expiration of the validity of the petition, the employer is not 

liable.   

 

The Immigration Service's proposed regulations required an employer to state that it 

would be liable for the cost of the employee's return transportation.  However, this 

required statement was deleted in the final regulations published December 2, 1991.   

 

This new liability provision will function entirely on a complaint generated basis whereby 

the dismissed employee would need to file a complaint in writing with the Immigration 



Service regional service center.  The law does not provide for any penalty if an employer 

fails to comply with this liability, but the Immigration Service may consider the employer's 

noncompliance when adjudicating future H-1B visa petitions.  However, neither the 

statute nor the regulations indicate a penalty of any kind. 

 

One possible option for an employer who is concerned about this liability would be to 

request a shorter term of visa validity than the full three years allowed.  As stated above, 

liability for transportation is only imposed if the employee is terminated before the term of 

the visa's authorized period.  Another option which might be considered is an agreement 

in which the employee waives his or her right to file a complaint against the employer.  

(There is no legal authority in support or against such a waiver of rights as the regulations 

are silent on this issue.)  Alternatively, the estimated return cost of transportation might 

be factored into the employee's salary in the event of dismissal and liability for such costs. 

 

The foregoing is an overview of the regulations affecting these new provisions in the law.  

It should not be used as a basis for evaluation of any specific case.  It is recommended 

that an individual determination be made on the facts of each case.  I would be happy to 

provide additional information or clarification. 

 

B.  Other H-1B Issues  

1.  Annual Cap  

2.  Benching  

3.  Portability  

4.  Dual Intent  

5.  Extension of Stay Beyond 6 Years  

C.  H-2A: Temporary Agricultural Employment 

D.  H-2B: Temporary Non-Agricultural Employment 

E.  H-3: Trainee 

F.  H Dependents 

G.  Application 

 1.  I-129; H Supplement; LCA 



 2.  Supporting Documents 

 

Chapter 8.  Exchange Visitors (J-1) 

 

A.  J-1: Exchange Visitors 

1.  Program Administrator 

2.  DS-2019 (formerly IAP-66) 

3.  Home Residency Requirement 

4.  Skills List (FAM) 

5.  Waivers 

 

Chapter 9.  Intracompany Transferees (L-1A and L-1B) 

 

A.  Generally 

 1.  Multinational Company 

 2.  Experience as an Executive or Manager 

 3.  Proposed Position as an Executive or Manager 

 

B.  L-1A: Executives and Managers 

1.  General Requirements 

2.  Functional Manager 

 

Executive or Manager Intracompany Transferee Visa 

The L-1A visa authorizes temporary employment of an executive or upper level manager 

transferred from a foreign company to a related U.S. company.  The visa can be extended 

for a total of 7 years. 

 

Visa Requirements 

The L-1A visa requires (1) a foreign company and a U.S. company to be related as a 

parent, branch, subsidiary or affiliate; (2) the companies must be currently doing 

business; (3) the employee must have at least one year of executive or upper level 



managerial experience with the foreign company; and (4) the employee must be 

employed as an executive or manager with the U.S. company. 

 

New Office L-1A 

Foreign companies are allowed to establish U.S. companies and petition for L-1A visas 

for executives and upper level managers to begin company operations.  The company 

and Beneficiary must meet the same basic requirements as the L-1A visa. 

 

The U.S. company must submit a commercial lease to show it has adequate office space 

for operations and bank account statements or wire transfers to show that is has adequate 

funds to begin operations.  The company must submit evidence that within one year the 

U.S. operation will support an executive or managerial position.  The petition must include 

information about the U.S. company including; the type of business, organizational 

structure, financial goals, and the size of the U.S. investment.  The petition must include 

information about the foreign company including; the organizational structure and the 

financial ability of the company to support the U.S. company. 

 

 Blanket L:  Only for L-1A or L-1B in professional position 

 Qualifications: 

  Petitioner has 3 or more US or foreign branches, subsidiaries or affiliates] 

   AND 1 of 3 

   10 approved L visas in last 12 months 

   1000 employees 

   $25 million 

 

 

Premium Processing 

The USCIS has a business service called Premium Processing where the USCIS 

responds within 15 working days from the date of the receipt of the application. There is 

$1,000 CIS filing fee for the Service. This fee is an addition to other applicable filing fees 

that the applicant must pay. 



 

Approval of the Visa 

The USCIS issues an approval notice as evidence of the employee's L-1A status.  The 

visa allows the employee to work for the petitioning company only.  The employee's 

dependents are issued approval notices as evidence of their L-2 status. 

 

The employee must have an L-1A visa stamped in the employee's passport for travel out 

of and return to the U.S.  This application is done at U.S. consulates outside the United 

States. The employees and dependents must have L-1 visas in their passports for travel 

back to the U.S.  This application is made at U.S. Consulates and is referred to as visa 

consular processing. 

 

Work Authorization for Spouses 

The spouses of L-1 visa holders are allowed work authorization in the U.S.  Spouses of 

L-1 visa  

holders file for work authorization with the USCIS Service Center which will be granted 

for the period of authorized stay granted the L-1 principal. 

 

L-1A Nonimmigrant Visa Document List 

Employee 

Resume (with detailed description of job duties and dates of employment) 

Beneficiary's experience letter (title, dates of employment and qualifications) 

Beneficiary's diplomas, degrees, and certificates 

Evidence of Beneficiary's status (visa, I-94, approval notices) 

Dependent's information (date of birth, country of birth, relationship, current address) 

U.S. Company 

Certificate of Incorporation and Articles of Incorporation 

Stock certificates (showing total ownership of the company) 

Business registration, business license, business permits, DBA's 

Organizational chart 

 



Company information (history, facilities, products, number of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bills of lading, and other business documentation 

 

Corporate tax returns (IRS 1120, IRS 941, TWC C-3) 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 

Bank account statements 

Wire transfers; certified checks or other evidence of capitalization in the U.S. 

 

Foreign Company 

Certificate of Incorporation and Articles of Incorporation 

Business registration, business license, business permits 

Organizational chart 

 

Company information (history, facilities, products, # of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bills of lading and other business documentation 

 

Corporate tax returns 

Financial statements (balance sheet, income Statement, asset & deficit, payroll) 

Bank account statements 

 

C.  L-1B: Specialized Knowledge 

 1.  General Requirements 

 2.  Definition of “Specialized Knowledge” 

 



Specialized Knowledge Intracompany Transferee Visa 

The L-1B visa authorizes temporary employment with specialized knowledge transferred 

from a foreign company to a related U.S. company.  The visa can be extended for a total 

of 5 years. 

 

Visa Requirements 

The L-1B visa requires (1) a foreign company and a U.S. company to be related as a 

parent branch, subsidiary or affiliate; (2) the companies must be currently doing business; 

(3) the employee must have at least one year of experience with the foreign company in 

a position requiring specialized knowledge; and (4) the employee must be employed in a 

similar position with the U.S. company. 

 

Specialized Knowledge 

Specialized knowledge means special knowledge possessed by an employee of his or 

her petitioning company’s product, service, research, equipment, techniques or 

management.  The employee may be an expert in the company’s processes and 

procedures or possess knowledge of other interest particular to the company that gives 

the company an edge in the international market.  For example, the employee may work 

with the procedures or have extensive knowledge of products by the company. 

 

Approval of the Visa 

The CIS issues an approval notice as evidence of the employee’s L-1B status.  The visa 

allows the employee to work for the petitioning company only.  The employee’s 

dependants are issued approval notices as evidence of their L-2 visa status. 

 

The employee must have an L-1B visa stamped in the employee’s passport for travel out 

of and return to the U.S.  This application is done at the U.S. consulates outside the United 

States and is referred to as visa consular processing. 

 



Work Authorization for Spouses 

The spouses of L-1 visa holders are allowed work authorization in the U.S.   Spouses of 

L-1 visa holders file for work authorization with the CIS Service Center which will be 

granted for the period of authorized stay granted the L-1 principal. 

 

L-1B Intracompany Tranferee (Specialized Knowledge) Document Checklist 

Employee 

Resume (with detailed description of job duties and dates of employment) 

Beneficiary’s experience letter (title, dates of employment and qualifications) 

Beneficiary’s diplomas degrees, and certificates 

Evidence of Beneficiary’s status (visa, I-94, approval notices) 

Dependant’s information (date of birth, country of birth, relationship, current address) 

 

U.S. Company 

Certificate of Incorporation and Articles of Incorporation 

Stock certificates (showing total ownership) 

Business registration, business license, business permits, DBA’S 

Organizational chart 

 

Company information (history, facilities, products, number of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bill of lading, and other business documentation 

Company letterhead 

 

Corporate tax returns (IRS 1120, IRS 941, TWC C-3) 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 

Bank account statements 

 

Foreign Company 

Certificate of Incorporation and Articles of Incorporation 



Business registration, business license, business permits 

Organizational chart 

 

Company information (history, facilities, products, # of employees, clients) 

Commercial lease 

Brochures, catalogs, promotional and product literature, and advertisements 

Invoices, contracts, bills of lading and other business documentation 

 

Corporate tax returns 

Financial statements (balance sheet, income statement, asset & deficit, payroll) 

Bank account statements 

 

D.  Blanket L 

Basic L-1 Visa Requirements 

The L-1 visa requires (1) a foreign company and a U.S. company to be related as a parent, 

branch, subsidiary or affiliate; (2) the companies must be currently doing business; (3) 

the employee must have at least one year of executive, managerial or specialized 

knowledge experience with the foreign company; and (4) the employee must be employed 

as an executive, manager, or in a specialized knowledge position with the U.S. company. 

 

Additional L-1 Blanket Requirements 

(1) U.S. company must have an office in the U.S. for one year; (2) have 3 or more 

domestic and foreign branches, subsidiaries or affiliates; and (3) combined U.S. annual 

sales of $25 million, U.S. workforce of 1,000 employees or at least 10 L petitions approved 

in the last 12 months. 

 

Blanket L approval is requested from the CIS Regional Service Center having jurisdiction 

over the U.S. company.  The petition may be granted for an initial period of 3 years.  

Extensions may be granted for an indefinite period. 

 

Approval of the Blanket Visa 



Once the blanket approval has been issued by the CIS, individual L-visa petitions are no 

longer required.  However, documentation of executive, managerial or specialized 

knowledge professional qualifications must be provided in each case at the time of visa 

application with the U.S. consulate or embassy. 

 

Blanket L procedures can only be used for specialized knowledge positions that are 

“professional” in nature.  Professional has been interpreted to mean a position which 

requires a university degree. 

 

Changes in Blanket Visa 

A new/amended blanket petition is required where a merger, acquisition or change in 

ownership occurs.  A new or amended petition is not required when the beneficiary 

changes job duties or transfers from one firm to another within the same company. 

 

E.  Dual Intent 

 

F.  Work Authorization for Spouse 

 

Chapter 10.  Aliens of Extraordinary Ability (O) 

 

O-1: Alien of Extraordinary Ability 

 

Extraordinary Ability Visa 

An individual who has extraordinary ability in the sciences, arts, education, business or 

athletics that has been demonstrated by sustained national or international acclaim. 

 

Visa Requirements 

In the field of science, education, business or athletics, a level of expertise indicating that 

the person is one of a small percentage who have risen to the very top of the field of 

endeavor. The individual must be seeking to enter the US for purposes of continuing the 



type of work, but there is no requirement that the person is coming to perform services 

requiring a person of O-1 caliber.  There is no foreign residence requirement 

 

In the field of art, extraordinary ability means “a high level of achievement in the field of 

arts evidenced by a degree of skill and recognition substantially above that encountered.  

In this area the petitioner must prove that the artist is prominent in his/her field of 

endeavor. 

 

Proving Extraordinary Ability In Science, Education, Business Or Athletics 

The beneficiary must prove sustained national or international acclaim by receipt of a 

major internationally recognized award such as the Nobel Prize, or by providing 

documentation of at least 3 of the following: 

1. recipient of nationally or internationally recognized awards; 

2. membership in an organization that requires outstanding achievements; 

3. published materials in professional or major trade publications; 

4. evidence that the beneficiary has judged of the work of others in the field; 

5. original scientific or scholarly work of major significance in the field; 

6. authorship of scholarly work;  

  7. employment in a critical or essential capacity at organizations with a distinguished 

reputation; 

8. evidence that the applicant has commanded or will command a high salary. 

 

Proving distinction in the arts 

The beneficiary must prove prominence in the field as demonstrated by being nominated 

for or the recipient of a significant international or national award or prize, such as an 

Academy Award, Emmy, Grammy or Director’s Guild Award, or can document at least 3 

of the following: 

 

1. lead in production having a distinguished reputation; 

2. critical reviews in newspapers or trade journal; 

3. lead for organization that has a distinguished reputation; 



4. record or major commercial or critically acclaimed successes; 

5. significant recognition from organizations, critics, government agencies or other 

recognized experts in the field; 

6. commands or has commanded a high salary. 

 

Consultations 

If in the motion picture or TV business, approval requires a consultation letter from the 

union or management group.  The opinion must describe the applicant’s achievements in 

motion picture or TV and state whether position requires person of extraordinary 

achievement. 

 

For all other cases the petition must be accompanied by a written advisory opinion from 

a peer group or a person with expertise in the applicant’s field.  The advisory opinion for 

O-1 extraordinary ability must describe the applicant's ability and achievements in the 

field of endeavor, the nature of the duties to be performed, and whether the position 

requires somebody of extraordinary ability. 

 

Admission in O-1 Status 

The CIS authorizes entry for periods of not more than 3 years and extensions in 1 year 

increments.  

 

Chapter 12.  NAFTA Treaty Nationals (TN) 

 

NAFTA Treaty National (TN) 

 

Who qualifies for a "TN" visa? 

The category "Professionals Under the North American Free Trade Agreement" is 

available only to citizens of Mexico and Canada. Under the North American Free Trade 

Agreement (NAFTA) a citizen of a Mexico or Canada may work in a professional 

occupation in the U.S. provided that: 

1. The profession is on the NAFTA list; 



2. The alien possesses the specific criteria for that profession; 

3. The prospective position requires someone in that professional capacity; and 

4. The alien is going to work for a U.S. employer.  

 

The spouse and unmarried, minor children of the NAFTA applicant are entitled to the 

derivative status, but are not granted employment authorization in the United States.  The 

TN is a non-immigrant visa classification.  

 

How can someone apply for a TN visa or get TN status? 

The requirements for Canadian citizens and Mexican citizens are different.  The 

requirements for the TN status or visa are: 

 

Canadian citizens 

Canadian citizens must provide the following at the port of entry:  

 

1.  A request for "TN" status; 

2. A copy of the applicant's college degree and employment records which establish 

qualification for the prospective job;  

3.  A letter from the alien's prospective U.S. employer offering a job in the United States, 

which is included on the professional job series (NAFTA list); and  

4.  A visa fee of U.S. $xxx 

 

Canadian citizens are not required to obtain a visa, but instead receive "TN" status with 

the USCIS at the port of entry. The "TN" status will only be granted if the period of stay is 

temporary. 

 

Mexican citizens 

Mexican citizens must complete the following: 

1. The U.S. employer must file a labor condition application, which is annotated by the 

Department of Labor;  



2. The employer then files an I-129 "Petition For Non-Immigrant Workers" with the United 

States Citizenship and Immigration Service (USCIS); and  

3. After the petition has been approved, the applicant applies for the non-immigrant visa 

at a U.S. Embassy or Consulate in Mexico.  

 

How can an application for extension of stay be made?  

Extension of Status at POE or CIS form I-129. 

Requirements for Canadians and Mexicans renewing "TN" status are not the same.  

Applications for extension of stay are processed by the USCIS.  

 

Canadian citizens have two options.  First, they may have their employer file an I-129 

form with the USCIS Nebraska Service Center. This option does not require leaving the 

U.S.  Second, Canadians may return to Canada to re-apply at the port of entry with the 

same documentation that is required for an original application.  

Mexican citizens must have their employers renew their labor condition application 

(prevailing wage) and file another I-129 with the USCIS Nebraska Service Center to 

extend their authorized period of stay. 

 

B.  Treaty Dependent (TD) 

 

Chapter 13.  NIV Consular Processing  

 

A.  Department of State (DOS) 

B.  Forms 

C.  Where to Apply 

1.  Home Consulate 

2.  TCN 

3.  Stateside (Visa Reissuance) 

D.  Reciprocity Schedule 
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Preface 
 
This book is a working guide designed to assist Human Resource professionals 

understand U.S. business immigration law to assist the HR professional in foreign 

national employee hiring and transferring decisions. 

 

This guide addresses the real-world issues that come up on a daily basis at the H.R. 

departments of companies worldwide.  This book covers all the most common business 

employment-based visa classifications, timesaving tips and ways to avoid the most 

common mistakes.  Practical aspects of U.S. business immigration are the highest 

priority, and therefore, important but less common situations are mentioned but are not 

covered in depth. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter 1: Employment Based Permanent Residence 

 

Introduction 

 

Chapter 2: Employment Based Immigration Visa Categories 

 

There are five (5) categories for employment based permanent residence under the 

Immigration Preference System in the United States.  Some classifications may be 

petitioned without a job offer from an employer, while others require a job offer and a labor 

certification.  Please refer to the DOS Visa Bulletin for priority dates. 

 

1st Preference:  Priority Worker     

EB-1(1) Aliens of extraordinary ability   

EB-1(2) Outstanding professors and researchers   

EB-1(3) International executives and managers   

 

2nd Preference:  Professional 

 EB-2(1) Professionals advanced degrees  unless NIW 

 EB-2(2) Aliens of exceptional ability    

 

3rd Preference:  Skilled Worker 

EB-3(1) Job requiring a minimum of 2 years ETE   

EB-3(2) Job requiring minimum of bachelor’s degree  

 

4th Preference: Special Immigrant 

EB-4 Religious occupations and religious professionals   

  

5th Preference: Employment Creation Investor 

EB-5 Employment creation investors 

  Direct investment 

  USCIS approved Regional Centers 


